RULE 109

PRODUCTION OF DOCUMENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND
- OTHER PURPOSES

(a) Scope. Any party may serve on any other party a re-
quest (1) to produce and permit the party making the request,
or someone acting on his behalf, to inspect and copy, any desig-
nated documents (including writings, drawings, graphs, charts,
photographs, phono-records, and other data compilations from
which information can be obtained, translated, if necessary, by

Zthe respondent through detection devices into reasonably usable
form), or to inspect and copy, test, or sample any tangible things
which constitute or contain matters within the scope of Rule
26(b) and which are in the possession, custody or control of the
party upon whom the request is served; or (2) to permit entry
upon designated land or other property in the possession or con-
trol of the party upon whom the request is served for the pur-
pose of inspection and measuring, surveying, photographing,
testing, or sampling the property or any designated object or
operation thereon, within the scope of Ru@e’ﬁg(b).
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(b) Procedure. The request may, witneut-loake-ai-somat, be
served upon the plaintiff after commencement of the action and
upon any other party with ﬁor:_‘_after service of thers‘lirp_rﬂnons and

complaint upon that party. { The request sha-]lfget forth the items
to be inspected either by individual item or by category, ‘and -
describe each item and category with reasonable particularity,
The request shall specify a reasonable time, place, and manner

of making the inspection and performing the related acts.
_. The party upon whom a request has |
been served shall comply with the request, :
unless the request is sbjected to with a state-.
ment of reasons for each objectior . within 30
-days after the service of the request. The court
‘may allow a shorter or longer time. If objec-
tion is made to part of an:item or category, the
part shall be specified. '

any objection to or other failure to respond to the request or any
part thereof, or any failure to permit _i‘—rgggggtqu as _;‘gquested.

(e) -~ Writings called for need not
‘be offered. Though a writing called for b.y-
one party is produced by the other, and is
inspected by the party calling for it, he is not
obliged to offer it in evidence.

.

(4) 4e» Persons Not Parties. This rule does not preclude an inde- -

pendent action against a person not a party for production of
documents and things and permission to enter upon land.

£y
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' e ‘The parg‘(‘?xiﬂfting the re-
quest may move for an order under Rule-a% with respect to



COMMENT :

Since ORS 41.616 was amended as a result of an Oregon state
Bar bill in 1977, it was used withvonl§ slight changes for this
rule. The Oregon statute is virtually identical to Federal Rule
34. The specific differences between the statute and this rule
are as follows.

The Oregon statute begins, "After commencement of an action,

1"

suit or proceeding,.. This does not appear in the federal rule
and was omitted as unnecessary and perhaps inconsistent with
Rule 102.

The second sentence of ORS 41.616(2) omits the federal rule
language, '"'shall set forth the items to be inspected either by
individual item or by category'". Since the next to the last sent-
ence of ORS 41.616(2) refers to objection to paft of "an item or
category', this must have been inadvertent and the language was
included in section (b) of this rule.

The federal rule provides that a party upon whom the request
is served responds by a written statement within 30 dayé indica-
ting that they will comply with the request or by objecting. The
Oregon statute says that the party shall simply comply with the
request. The Oregon approach eliminates a useless intermediate
step and was retained. However, if read literélly, the statutory
language would say_that the party must comply with the request in
30 days, i.e., "shall comply with the request, unless objected

1t

to...p within 30 days... This is inconsistent with section (a)
which provides the request shall specify the time for production.

The problem is the circled comma, which makes the 30 days modify
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compliance rather than objection. This offending comma was not
in the Bar draft of the bill and was removed from this rule. The
producing party must then comply at the time specified in the
request or file objections within 30 days. If the time specified
to produce is less than 30 days, no motion to compel production

could be given until the 30-day period to file objections had run.

The last sentence of subsection (b) of this rule does not
appear in ORS 41.616, but ORS 41.617 has detailed sanction provi-
sions for failure to produce. Since these rules contain a general
sanction rule for all discovery devices, the federal format of a
reference to the general sanctions rule was used.

Subsection (c¢) is ORS 41.620. It does not appear in the fed-

eral rule. Although it refers to evidence, it is not an evidentiary

rule because it refers to the conditions of discovery, not the
admissibility of the fruits of discovery in evidence.
Subsection (d) of this rule is taken from the federal rule

and does not appear in the Oregon statutes.
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RULE 199

PRODUCTION OF DOCUMENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND
OIHER PURPOSES |
A. Scope. Any party may serve on any other party a request (1) to pi:oduce
and permit the party msking the_ request, or someone acting on his behalf, to
inspect and copy, any designated documents (including vﬁ:'Ltings, drawings, graphé,
charts, photographs, BEono—records, and other- data compilations from which
information can -be( ;btane , translated, if necessary, by the mspoﬁdent thmugt1

detection devices into reasonably usable form), or to inspect and copy, test, or

sample any tangible things which constitute or contain matters witnin the scope

of Rule % B. and which are in the possession, custody or control of the party

upon whom the request is served; or (2) to permit entry upon designated land or
other property in the possession or control of the party upon whom the request is
served for the purpose of inspection and measuring, surveying, photographing,
testing, or sampling the property or any designated objectA or operation thereon,
within the scope of Rule

B. Procedure. The request may be served upon the plaintiff after commence-
ment of the action and upon any other party with or after bser\v)ice_ 6f the summons
upon that party. The request shall set forth the items to be inspected either by
individual item or by category and describe each item and category with reasonable
particularity. The request shall specify a reasonable time, place, and mammer of
making the inspection and performing the related acts. A endant shall not be
required to produce or allow inspection or other related acé ‘]before the expiration

Lo |
of days after service of summons, unless the court specifies a shorter time.

The party upon whom a request has been served shall couply with the request, unless
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the request is objected: to with a st_:éterrent of reasons for each’ objéctiqn. befqre
the time specified in the request for inspection and performing the related acts.
If objection is made to part of an item or category, the part shall be specified.
~ The party submitting the request may move foi: an order wunder Rule ijg( . with
respect to any objection to or other failure to respond to the request or any
part thereof, or any failure to permit :inspection as requested. . |

C. Writing called for need not be offered. Though a writing called for by

one party is produced by the other, and is inspected by the party calling for it,
he is not obliged to offer it in evidence.

D. Persons not parties. This Rule does not preclude an independent action

against a person not a party for production of documents and tixings and permission

to enter upon land.
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COMMENT :
This rule is based primarily ppon ORS 41.616 which is similar to Federal
le 34. 1In SectioﬁﬁB the federal rule requires a written response to
the request to producéland OR$S 41.616 simply requires that the party
comply with the request or object. The language of ORS 41.616 was modified
slightly XEXKKAXKXIXXWAXXX because it was ambigous in providing that
the gequest would specify the time for production,but the party receiving
the request would have 30 days to object. If thé time for response
was less than 30 days,it was unclear whether a compliance order could
be sought ungil the 56 day period elapsed. This rule requires any
objections to%be filed before the time specified for production. If
i ; : ! . Ay
person seeking discovery specifys an unreasonably Jdbﬁgw/
geick preduetion a cover order is aviafble under le 36 C. £
Section C does not appear in the Federal Rules and is based upon
ORS 4[620. Section D was not included in the ORS sections and was
taken from the Federal Rule.



RULE 43
PRODUCTION OF DOCUMENTS AND THINGS AND

ENTRY UPON LAND FOR INSPECTIGN AND
L " OTHER PURPOSES :
57;

. A. Scope. Any party may serve on any other party a request
(1) to produce and permit the party making the request, or somecne
’ 'acting on his behalf, to inspect and copy, any designated documents
(including writings, drawings, graphs, charts, photographs, phono-
records, and other data compilations from which information can be
obtained, translated, if necessary, by the respondent through detec-
tion devices into reasonably usable form), or to inspect and copy,
test, or sample any tangible things which constitute or contain matters
within the scope of Rule 36 B. and which are in the possession, custody
or control of the party won whom the request is served; or (2) to per-
mit entry upon designated land or other property in the possession or
control of the party upon whom the request is served for tne purpose
of inspection and measuring, surveying, photographing, testing, or
sanpling the property or any designated object or operation thereon,
within the scope of Rule 36 B.

B. Procedure. The request may be served upon the plaintiff
after commencement of the action and wpon any other party with or
after service of the summons upon that party. The request shall set
forth the items to be inspected either by individual item or by category
and describe each item and category with reasonable particularity.

The request shall specify a reasonable time, place, and marmer of
making the inspection and performing the related acts. A defendant

shall not be required to produce or allow inspection or other related
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acts before the expiration of 6Q days after service of sumons, unless
the court specifies a shorter time, The party upon whom a request
has Qeeh served shall comply with the request, wless the request is
objeég‘:d to with a statement of reasons for each objection before

the time specified in the request for inspection and performing the
‘related acts. If objection is made to part of an item or category,
the part shall be specified. The party submitting the request may
move for an order wnder Rule 46 A, with respecﬁ to any objection to
or other failure to respond to the request or any part thereof, or
any failure to permit inspection as requested.

C. Writing called for need not be offered. Though a writing

called for by one party is produced by the other, and is inspected
by the party calling for it, he is not obliged to offer it in evi-
dence. n

A\
1\
]

D. Persons not parties. This rule does not preclude an inde-

pendent action against a person not a party for production of documents
and things and permission to enter upon land.

ORS sections superseded: 41.616, 41.620.

COMMENT

This rule is based p ily upon ORS 41.616, which is similar to
Federal Rule 34. In sectloni% the federal rule nequ:Lres a written
response to the request to produce , and ORS 41.616 simply requires that
the party comply with the request or object. The language of ORS 41.616
was modified slightly because it was ambiguous in providing that the
request would specify the time for production, but the party receiving
the request would have 30 days to object. If the time for response was
less than 30 days, it was unclear whether a compliance order could be
sought wntil the 30-day period elapsed. This rule requires any objections
to be filed before the time specified for production. I

seeking discovery specifies-an unreasonably-
a co opder—ts—available under Rule 36 C.

ms, 4 & 9¢
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C. is based upon Federal Rule 33. The Council added the specific
option in section 42 C. to respond to an interrogatory by producing
a report prepared by an expert.

Section 42 D. is designed to awid shuffling between two
separate documents and is based upon the New Jersey procedure.

RULE 43
PRODUCTION OF DOCUMENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND
OTHER PURPOSES _

A. Scope. Any party may serve an any other party a
request (1) to produce and permit the party making the request,
or somecne acting an behalf of the party making the request,
to inspect and copy, any designated documents (including writ-
ings, drawings, graphs, charts, photographs, phonorecords, and
other data compilations from which information can be cbtained,
translated, if necessary, by the respondent through detection
devices into reasonably usable form), or to inspect and copy,
test, or sample any tangible things which constitute or contain
matters within the scope of Rule 36 B. and which are ’in the
possession, custody or control of the party upon whom the request
is served; or (2) to pemmit entry upon designated land or other
property in the possession or control of the party upon whom the
request is served for the purpose of inspection and measuring,
surveying, photographing, testing, or sampling the property or
any designated cbject or operétion thereon, within the scope of
Rule 36 B. _

B. Procedure. The request may be served upon the plain-
tiff after commencement of the action or proceeding and upon any
other party with or after service of the summons upon that party.
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The request shall set forth the items to be inspected either by

individual item or by category and describe each item and category

with reasonable particularity. The request shall specify a

reasonable time, place, and mammer of making the inspection and

performing the related acts. A defendant shall not be required

to produce or ow inspection or other related acts before the

0‘5 wm after service of summons, unless the court

specifies a shorter time. The party upon whom a request has
been served shall comply with the request, unless the request is
objected to with a statement of reasons for each objection
before the time specified in the request for inspection and
performing the related acts. If objection is made to part of an
item or category, the part shall be specified. The party submit-
ting the request may move for an order under Rule 46 A, with
respect to any cbjection to or other failure to respond to the
request or any part thereof, or any failure to permit inspection
as requested.

C. Writing called for need not be offered. Though a

writing called for by e party is produced by the other, and is
inspected by the party calling for it, the party requesting
production is nmot obliged to offer it in evidence.

D. Persons mot parties. This rule does not preclude an

independent action or proceeding against a person not a party
for production of documents and things and permission to enter
upon land.
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BACKGROUND NOTE

ORS sections superseded: 41,616, 41.620.

QMENT

This rule is based primarily uwon ORS 41.616, which is
similar to Federal Rule 34. In section 43 B., the federal rule
requires a written response to the request to produce, and CRS
41.616 simply requires that the party comply with the request,
or object. The language of ORS 41.616 was modified slightly
because it was ambiguous in providing that the request would
specify the time for production, but the party receiving the
request would have 30 days to object. If the time for response
was less than 30 days, it was wnclear whether a compliance order
could be sought wntil the 30-day period elapsed. This rule
requires any objections to be filed before the time specified for
production., If the person seeking discovery specifies an
wnreasonably early date for production, a protective order is
available under Rule 36 C,

Section C. does not appear in the federal rules and is based
won ORS 41.620. Section D. was not included in the ORS sections
and was taken from the federal rule.

RULE 44
PHYSICAL AND MENTAL EXAMINATION
OF PERSONS; REPORTS CF
-~ EXAMINATTONS

A, Order for examination. When the mental or physical

cndition (including the blood group) of a party jOF of a person
in the custody or under the legal control of a party, is in
cntroversy, the court may order the party to swbmit to a physi-
cal or mental examination by a physician or to produce for
examination the person in such party's custody or legal control.
The order may be made anly on motion for good cause shown and
upon notice to the person to be examined and to all parties and
shall specify the time, place, mamer, conditions, and scope of
the examination and the person or persons by whom it is to be
made. |
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RULE, 43
PRODUCTTON OF DOCUMENTS AND THINGS AND

ENTRY UPON LAND FOR INSPECTIGN AND
o OTHER PURPOSES

A. Scope. Any party may serve on any other party a request
(1) to produce and permit the party meking the request, or somecne
acting on his behalf, to inspect and copy, any designated documents
(including writings, drawings, graphs, charts, photographs, phono-
records, and other data compilations from which information can be
obtained, translated, if necessary, by the respondent through detec-
tion devices into reasonably usable form), or to inspect and copy,
test, or sample any tangible things which constitute or contain matters
within the scope of Rule 36 B. and which are in the possession, custody
or control of the party won whom the request is served; or (2) to per-
mit entry upon designated land or other property in the possession or
control of the party upon whom the request is served for the purpose
of inspection and measuring, surveying, photographing, testing, or
sanpling the property or any designated object or operation thereon,
within the scope of Rule 36 B.

B. Procedure. The request may be served upon the plaintiff
after commencement of the action and upon any other party with or
after service of the summns upon that party. The request shall set
forth the items to be inspected either by individual item or by category
and describe each item and category with reasonable particularity.

The request shall specify a reasonable time, place, and marmer of
making the inspection and performing the neiated acts. A defendant

shall not be required to produce or allow inspection or other related
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acts before the expiration of 60 days after service of summons, unless
the court specifies a shorter time. The party upon whom a request

has been served shall comply with the request, unless the request is
objected to with a statement of reasons for each objection before

the time specified in the request for inspection and performing the
related acts. If objection is made to part of an item or category,
the part shall be specified. The party submitting the request may
move for an order under Rule 46 A. with respect to any objection to

or other failure to respond to the request or any part thereof, or any
failure to permit inspection as requested.

C. Writing called for need not be offered. Though a writing

called for by one party is produced by the other, and is inspected
by the party calling for it, he is not obliged to offer it in evidence.

D. Persons not parties. This rule does not preclude an inde-

pendent action against a person not a party for production of documents
and things and permission to enter upon land.

BACKGROUND NOTE

ORS sections superseded: 41.616, 41.620.

COMMENT

This rule is based primarily upon ORS 41.616, which is similar to
Federal Rule 34. 1In section 43 B., the federal rule requires a written
response to the request to produce, and ORS 41.616 simply requires that
the party comply with the request, or object. The language of ORS 41.616
was modified slightly because it was ambiguous in providing that the
request would specify the time for production, but the party receiving
the request would have 30 days to object. If the time for response was
less than 30 days, it was unclear whether a compliance order could be
sought until the 30-day period elapsed. This rule requires any objections
to be filed before the time specified for production. If the person seek-
ing dlscovery specifies an unresonably early date for productlon a cover
order is available under Rule 36 C.

Section C.does not appear in the federal rules and is based upon

ORS 41.620. Section D. was not included in the ORS sections and was taken
from the federal rule.
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C. is based wpon Federal Rule 33, The Council added the specific
option in section 42 C. to respond to an interrogatory by producing
a report prepared by an expert.

Section 42 D. is designed to awoid shuffling between two
separate documents and is based upon the New Jersey procedure,

RULE 43
PRODUCTION OF DOCUMENIS AND THINGS AND

ENTRY UPON LAND FOR INSPECTION AND
OTHER PURPOSES

A. Scope. Any party may serve an any other party a
request (1) to produce and permit the party meking the request,
or someone acting an behalf of the party mgking the request,
to inspect and copy, any designated documents (including writ-
ings, drawings, graphs, charts, photographs, phonorecords, and
other data vcompilations from which information can be cbtained,
translateci, if necessary, by the respondent through detection
devices into reasonably usable form), or to inspect and copy,
test, or sample any tangible things which constitute or contain
matters within the scope of Rule 36 B. and vhich are in the
possession, custody or control of the party upon whom the request
is served; or (2) to pemmit entry upon designated land or other
property in the possession or control of the party upon whom the
request is served for the purpose of inspection and measuring,
surveying, photographing, testing, or sampling the property or
aty designated cbject or operation thereon, within the scope of
Rule 36 B. _

B. Procedure. The request may be served uwpon the plain-
Hff after comencement of the action or pmceeding and won any
other part:vaj.th or after service of the summons upon that party.
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The request shall set forth the items to be inspected either by
individual item or by category a'ld describe each item and category
with reasonable particularity. The request shall specify a |
reasonable time, place, a:id mamer of making the inspection and
performing the related acts. A defendant shall not be required
to produce or allow inspection or other related acts before the
expiration of 60 days after service of sumoms, unless the court
specifies a shorter time. The party upon whom a request has
been served shall comply with the request, unless the request is
objected to with a statement of reasons for each objection
before the time specified in the request for inspection and
performing the related acts. If cbjection is made to part of an
item or category, the part shall be specified. The party submit-
ting the request may move for an order wnder Rule 46 A, with
respect to any cbjection to or other failure to respond to the
request or any part &xexeof , or any failure to permit inspection
as requested,

C. Writing called for need mot be offered. Though a

writing called for by me party is produced by the other, and is
inspected by the party calling for it, the party requesting
production is not obliged to offer it in evidence.

D. Persons not parties. This rule does mot preclude an

independent action or proceeding against a person not a party
for production of documents and things and permission to enter
upan land.

-116-



BACKGROUND NOTE

ORS sections superseded: 41.616, 41.620.

QMMENT

This rule is based primarily wpon ORS 41.616, which is
similar to Federal Rule 34, In section 43 B., the federal rule
requires a written response to the request to produce, and ORS
41.616 sinply requires that the party comply with the request,
ar object. The language of ORS 41.616 was modified slightly
because it was ambiguous in providing that the request would
specify the time for production, but the party receiving the
request would have 30 days to object. If the time for response
was less than 30 days, it was wmclear whether a compliance order
could be sought wntil the 30-day period elapsed. This rule
requires any objections to be filed before the time specified for
production, If the person seeking discovery specifies an
wnreasonably early date for production, a protective order is
available under Rule 36 C,

Section C. does not appear in the federal rules and is based
won ORS 41.620., Section D, was not included in the ORS sections
and was taken from the federal rule. ‘

RULE 44
PHYSICAL AND MENTAL EXAMINATION
OF PERSONS; REPORIS OF
- EXAMINATIONS

A, Order for examination. When the mental or physical

ondition (including the blood group) of a party or of a person
in the custody or wnder the legal control of a party, is in
antroversy, the court may order the party to suBmit to a physi-
cal or mental examination by a physician or to produce for
exgmination the person in such ‘party's custody or legal control.
The order may be made anly on motion for good cause shown and
won notice to the person to be examined and to all parties and
shall specify the time, place, mammer, conditions, and scope of
the examination and the person or persons by whom it is to be
made,

-117-
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RULE 43
PRODUCTION OF DOCIMENIS AND THINGS AND

ENTRY UPQN LAND FOR INSPECTIN AND
: OTHER PURPOSES

A. Scope. Any party may serve m any other party a
request (1) t produce and permit the party meking the request,
or scoee acting a behalf of the party meking the request,
to inspect and copy, any designated cbcu&ents (including writ-

. . hono-records
ings, drawings, graphs, charts, photographs, T - and

other datz compilations ﬁrom which information czn be cbtained,
translated, if ﬁecessary, by the respondent through detection
devices into reasanably usable form), or to inspect and copy,
test, or sample my tangible things vhich comstitute or contain
matters within the scope of Rule 36 B, and vhich are in the
possession, custody, or control of the party uwpon whom the request
is served; or (2) to permit entry won designated land or cther

| property in the possessim or control of the party won whom the

request is served for the purpose ofmspect:.on and measuring,
swveying, photographing, test'mg, or sampling the property or
ary designated cbjecﬁ or operation thereon, within the scope of
Rile % B. | |

B. Procedqure. The request nzy'be served won the plain-
tff after commencement of the action cxssecesding and won aiy

other party with or after service of the sumons won that party.



a

The request shall set forth the items to be inspected either by

individual item or by category and describe each item and category

- with reasmable particularity. The request shall specify a

reascnzble time, place, and mamer of making the inspection and
performing the related acts. A defendant shall not be required

to produce or a.l}.m inspection or other relatad acts before the

cexpiratim of 8 days after service of summons, unless the cowrt

'@eciﬁ.esastnrterdm. The party upon whom a raquest has

been served shall comply with the request, wmnless the request is
chjected to with a statement of reasans for each cbjection
before the time specified in the request for inspecticn and
performing the related acts., 1If cbjecticm is mede to part of an
item or category, the part shall be speciﬁéd. The party submit-
ting the request may move for an order wnder Rule 46 A, with

respect to a1y cbiection to or other failuxe to respdnd to the

'raquest, or aiy part thereof, or any fzilure to permit inspection

as requestad,

C.. Writing called for need mot be offered. Though a

writing called for by ce party is produced by the other, and is
inspectad by the party calling for it, the party requesting
pfoduct".on is not cbliged to offer it in evidence.

D. Persons mot parties. This rule does ot preclude an

independent actim ox-proceedims 2gainst a person not a party
for producttion of dbaments and things and permission to enter

wpar land.
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OMENT

This rule is based primarily won ORS 41.616, which is
similar to Federal Rule 34, In section 43 B., the federal rule
Tequires a written response to the request tonrocmc. and ORS
41.616 simply requires that the party cormly with the request,
ar ooject The language of ORS 41.616 was modified slightly
because it was ambiguous in provm:.nc that the Tequest would
specify the tme for producticn, but the party receiving the
request would have .0 days to cbject. If the time for response

was less than 0 days, it was wmclear whether a compliance order

could be sought wmtil the 30-day period elapsed. This rule
requires any cbjectians to be filed before the tHme specified for
production, If the person seeking discovery specifies an
unreasonably early date for productim, a protective order is
available wmder Rule ¥ C.

Section C. does not appear in the federal rules and is based
won ORS 41.620. Section D. was mot included in the ORS sections
ad was taken Trom the federal rule.

RULE 44 )
PHYSICAL AND MENTAL EXAMINATION
OF PERSONS; REPORTS CF
"~ EXAMINATIONS

A, Order for examinatim. When the mental or physical

andition (including the blood grow) of a party or of a person
in the custody or wnder the legal cmtrol of a party, is in

- cntroversy, the court mamy order the party to stbmit to a physi-

cal or mental examination by a physician or to produce for
exammat:.cn the person in such party's custody or legal comtrol.
The order may be mede anly cn moticn for good cause shown and -
an notice to the person to be examined and to all parties and
shall specify the time, place, marmer, conditions, and scope of
t:heacaminadmamdt’nepersonorperéonsbywhoniitis to be

mde,
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RULE 43
PRODUCTION OF DOCUMENTS AND THINGS AND
EATRY UPOw LAND FUR INSPECTION AND
' OTHER PURPOSES

A. Scope. Any party may serve on any other party a
request: (1) to produce and permit the party making the request
- or someone acting on behalf of the party making the request,
to inspect and copy, any designated documents (including writ-
ings, drawings, graphs, charts, photographs, phono-records, and
other data compi]atibns from which information can be obtained,
translated, if necessary, by the respondenf through detection
devices into reasonably usable form), or to inspect and_copy,
test, or sample any tangible things which constitute or contain
matters within. the scope of Rule 36 B. and which are in the
possession, éustody, or control of the party upon whom the re-
quest is served; or (2) to permit entry upon designated land or
other property in the possession or control of the party upon
whom the request is served for the purpose of inspection and
measuring, surveying, photographing, testing, or sampling the
property or any designated object or operation thereon, within
the scope of Rule 36 B.

B. Procedure. The request may be served upon the plain-
tiff after commencement of the action and upon any other party
with or after service of the summons ubon that party. The
request shall set forth the items to be inspected either by

individual item or by category and describe each item and

- 128 -
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category with reasonab]e particularity. The request shall speci-
fy a reasonable time, place, and manner of making the inspection
and performing the related acts. A defendant shall not be re-
quired to produce or allow inspection or other related acts
before the expiration of 45 days after service of summons, unless
the court specifies a shorter time. The party.upon whom a-re-
quest has been served shall comply with the request, unless the
request.is objected to with a statement of reasons for each
objection before the time specified in the request for inspection
and performing the related acts. If objection is made to part of
an item or category, the part shall be specified. The party
submitting the request may move for an order under Rule 46 A.
with respect to any objection to or other failure to respond to
the request or any part thereof, or any failure to permit inspec-
tion as requested.

C. Writing called for need not be offered. Though a

writing called for by one party is produced by the other, and is
inspected by the party calling for it, the party requesting
production is not obliged to offer it in evidence.

D. Persons not parties. This rule does not preclude an

independent action against a person not.a party for production of
documents and things and permission to enter upon land.
COMMENT

This rule is based primarily upon ORS 41.616, which is

~similar to Federal Rule 34. 1In section 43 B., the federal rule
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requires a written response to the request to produce, and ORS
41.616 simply requires that the party comply with the request,
or object. The language of ORS 41.616 was modified slightly
because it was ambiguous in providing that the request would
specify the time for production, but the party receiving the
request would have 30 days to object. If the time for response
was less than 30 days, it was unclear whether a compliance order
could be sought until the 30 day period elapsed. This rule re-
quires any objections to be filed before the time specified for
production. If the person seeking discovery specifies an un-
reasonably early date for production, a protective order is
available under Rule 36 C.

Section C. does not appear in the federal rules and is

based upon ORS 41.620. Section D. was not included in the ORS
sections and was taken from the federal rule.
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